
IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 

 

 

State of Oklahoma,  

 

 Plaintiff, 
 

vs. 

 

Tyson Foods, Inc., et al., 

 

 Defendants. 
 

)

)

)

)

)

)

)

)

)

) 

 

Case No. 4:05-cv-00329-GKF-PJC 

 

THE CARGILL DEFENDANTS’ 

SEPARATE REPLY IN SUPPORT OF  

DEFENDANTS’ JOINT MOTION FOR 

SUMMARY JUDGMENT ON COUNTS 4 

& 5 OF THE SECOND AMENDED 

COMPLAINT (DKT. NO. 2033)  

 

 

 Cargill, Inc. and Cargill Turkey Production, LLC (“the Cargill Defendants”) offer this 

reply to Plaintiffs’ opposition (Dkt. No. 2119) to Defendants’ Joint Motion for Summary 

Judgment on Counts 4 and 5 for nuisance (Dkt. No. 2033) to counter a particular false assertion 

regarding the Cargill Defendants.
1
  Plaintiffs’ brief incorrectly represents that: 

[T]he State, a non-retained expert, and Cargill all agree that poultry waste always 
runs-off [sic] from the land to which it is applied.  The land application of poultry 
waste in the IRW is a nuisance at all times and under any circumstances, regardless 
of location or surroundings.   

 

(Dkt. No. 2119 at 15-16, citing, e.g., CARTP000009; citations, quotations, & emphasis omitted.)   

 For this Cargill allegation, Plaintiffs rely on a single page from the Introduction to a 

“Contract Grower Environmental Best Management Practice Guide.”  First, far from supporting 

Plaintiffs’ over-the-top claim, the cited page pertinently states merely that:  

The goal of farm nutrient management planning is to minimize adverse environmental 

effects, primarily upon water quality, and to avoid unnecessary nutrient applications 

above the point of optimization so long-run net farm financial returns are optimize[d].  

                                              
1
 The Cargill Defendants also adopt and join in the arguments and authorities set forth in the 

Reply in Support of Defendants’ Joint Motion for Summary Judgment on Counts 4 & 5 of the 

Second Amended Complaint and Integrated Brief in Support (Dkt. No. 2033) filed herein by 

other Defendants.  (See Dkt. No. 22__). 
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It should be recognized that some level of nutrient loss to surface and groundwater will 

occur despite following the recommendations in this manual; however, these losses 

should be lower than would occur without nutrient management.   

 

(Dkt. No. 2103-4: Sealed Ex. 110 at CARTP000009; see also Ex. A: excerpts of same
2
.)  On its 

face, this text does not support any claim about poultry litter or waste, let alone Plaintiffs’ 

statement that “poultry waste always runs-off.”  Rather, the text generally regards “nutrient 

applications,” which could just as easily refer to commercial fertilizers or cattle manure as to 

poultry litter.  Indeed, the reference to avoiding unnecessary applications so as to optimize 

financial returns seems to indicate relatively expensive commercial fertilizers.  The guide as a 

whole addresses a wide range of general farm management issues, including use of commercial 

fertilizers.  (E.g., Dkt. No. 2103-4 & Ex. A at CARTP000016: “The soil, manure, sewage sludge, 

organic matter decomposition, and commercial fertilizers can supply crop nutrients for optimum 

crop growth to occur.”)  Thus, the statement from the Introduction does not support Plaintiffs’ 

allegation that Cargill somehow “agrees” that litter application always results in runoff. 

 Further, the text says nothing about the quantity or circumstance of nutrient loss and does 

nothing to support Plaintiffs’ exaggerated notion that all IRW land applications of litter 

necessarily result in a nuisance at all times in all locations.  To the contrary, the guide 

encourages growers to follow applicable governmental rules on any nutrient applications: 

Local regulations pertaining to nutrient management may be developed for all or 

certain categories of farm operation.  Regulations and ordinances addressing the 

same issue can vary a great deal among localities.  It is best to contact the local 

government directly with respect to the their nutrient management regulations. 
 

                                              
2
 The version at Dkt. No. 2103-4 carries an outdated “attorneys’ eyes only” label.  At Plaintiffs’ 

request, the Cargill Defendants agreed last September to reduce the designation to “confidential.”  

Upon further reflection, the Cargill Defendants agree to omit all designations other than 

“confidential” as to the stand-alone Grower Environmental Policy at page CARTP000007. 
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(Id. at CARTP000018.)  The guide in no way indicates a belief that following such local 

regulations in a place like the IRW would nonetheless always result in unlawful nuisance.  

Second, Plaintiffs’ sources do not suggest that turkey litter land-applied by any Cargill or 

CTP contract grower has in fact run off or leached into the waters of the IRW, and Plaintiffs’ 

own investigators found no evidence of runoff or leaching at Cargill grower sites.  (See Dkt. 

No. 2079-7 & 2079-14 (passim); accord Davis R. at Dkt. 2092-4.  See also Dkt. Nos. 2085-3 at 

83:12–84:5; 2079-12 at 182:8-19; 2085-4 at 21:22–22:25; 2085-5 at 55:23–56:21 (Plaintiffs have 

identified no evidence of runoff from any Cargill-related field damaging IRW waters).) 

Third, Plaintiffs are well aware that this handbook does not amount to an admission by 

the Cargill Defendants.  No one from Cargill authored the statements on page CARTP000009 

now utilized by Plaintiffs; Tim Maupin compiled the handbook from several information sources 

while at a previous employer in order to disseminate educational information to contract growers 

regarding such issues as nutrient management, disease control, and insect control.  (Dkt. No. 

2079-5: Maupin 5/15/08 Dep. at 168:5-25.)  After Mr. Maupin began work for Cargill, he 

disseminated a version of this compiled guide to Cargill’s contract growers.  (Id. at 181:25–

183:11.)  Mr. Maupin testified that did not endorse any specific statement in the handbook and 

made no attempts to edit any statements.  (Id. at 169:1-20.)  The Cargill Defendants’ statements 

in the handbook are limited to a one-page “Grower Environmental Policy” preceding the Table 

of Contents and set out in a different typestyle, which even Plaintiffs’ counsel has acknowledged 

is separate and distinct from the rest of the book.  (Id. at 175:2–178:16, 179:21-24, 181:25–

182:8, 291:22 – 292:17; see also Dkt. No. 2103-4 Sealed Ex. 110 at CARTP000005.)   

In sum, the Court should disregard Plaintiffs’ erroneous statement that “Cargill…agree[s] 

that poultry waste always runs-off from the land to which it is applied,” and the implication that 
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Cargill agrees “land application of poultry waste in the IRW is a nuisance at all times and under 

any circumstances, regardless of location or surroundings.”  (See Dkt. No. 2119 at 15-16.) 

 

   Respectfully submitted, 

 

 RHODES, HIERONYMUS, JONES, 

TUCKER & GABLE, PLLC 

 

By: /s/ John H. Tucker 

 John H. Tucker, OBA #9110 

Theresa Noble Hill, OBA #19119 

100 W. Fifth St., Ste. 400 (74103-4287) 

P.O. Box 21100 

Tulsa, Oklahoma 74121-1100 

Tel:    (918) 582-1173 

Fax:   (918) 592-3390 

 

 FAEGRE & BENSON LLP 

 

 

 

 

 

 

 

 

 

 

 

 

Delmar R. Ehrich 

Bruce Jones 

Krisann C. Kleibacker Lee 

2200 Wells Fargo Center 

90 South Seventh Street 

Minneapolis, MN  55402-3901 

Tel:    (612) 766-7000 

Fax:   (612) 766-1600 

 

Attorneys for Defendants Cargill, Inc. and 

Cargill Turkey Production, LLC 
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CERTIFICATE OF SERVICE 

 I certify that on the 12th day of June, 2009, I electronically transmitted the attached 

document to the Clerk of Court using the ECF System for filing and transmittal of a Notice of 

Electronic Filing to the following ECF registrants: 
 

W. A. Drew Edmondson, Attorney General  drew_edmondson@oag.state.ok.us 

Kelly Hunter Burch, Assistant Attorney General  kelly_burch@oag.state.ok.us 

 

Melvin David Riggs     driggs@riggsabney.com 

Joseph P. Lennart     jlennart@riggsabney.com 

Richard T. Garren     rgarren@riggsabney.com 

Sharon K. Weaver     sweaver@riggsabney.com 

Robert Allen Nance     rnance@riggsabney.com 

Dorothy Sharon Gentry     sgentry@riggsabney.com 

David P. Page      dpage@riggsabney.com 

Riggs Abney Neal Turpen Orbison & Lewis, P.C. 

 

Louis W. Bullock     lbullock@bullock-blakemore.com 

Bullock, Bullock and Blakemore, PLLC 

 

William H. Narwold      bnarwold@motleyrice.com 

Elizabeth C. Ward     lward@motleyrice.com 

Frederick C. Baker     fbaker@motleyrice.com 

Lee M. Heath      lheath@motleyrice.com  

Elizabeth Claire Xidis     cxidis@motleyrice.com  

Fidelma L Fitzpatrick     ffitzpatrick@motelyrice.com 

Motley Rice LLC 

COUNSEL FOR PLAINTIFFS 
 

Stephen L. Jantzen     sjantzen@ryanwhaley.com 

Paula M. Buchwald     pbuchwald@ryanwhaley.com 

Patrick Michael Ryan     pryan@ryanwhaley.com 

Ryan, Whaley & Coldiron, P.C. 

 

Mark D. Hopson     mhopson@sidley.com 

Jay Thomas Jorgensen     jjorgensen@sidley.com 

Timothy K. Webster     twebster@sidley.com 

Gordon D. Todd     gtodd@sidley.com 

Sidley Austin LLP 

 

L Bryan Burns      bryan.burs@tyson.com 

Robert W. George     robert.george@tyson.com 
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Michael R. Bond     michael.bond@kutakrock.com 

Erin W. Thompson     erin.thompson@kutakrock.com 

Dustin R. Darst      dustin.dartst@kutakrock.com 

Kutack Rock LLP 

COUNSEL FOR TYSON FOODS, INC., TYSON POULTRY, INC., TYSON CHICKEN, INC.; 

AND COBB-VANTRESS, INC. 

 

R. Thomas Lay      rtl@kiralaw.com 

Kerr, Irvine, Rhodes & Ables 

 

Jennifer S. Griffin     jgriffin@lathropgage.com 

Lathrop & Gage, L.C. 

COUNSEL FOR WILLOW BROOK FOODS, INC. 

 

Robert P. Redemann     rredemann@pmrlaw.net 

Lawrence W. Zeringue     lzeringue@pmrlaw.net 

David C .Senger     dsenger@pmrlaw.net 

Perrine, McGivern, Redemann, Reid, Berry & Taylor, PLLC 

 

Robert E. Sanders     rsanders@youngwilliams.com 

E. Stephen Williams     steve.williams@youngwilliams.com 

Young Williams P.A. 

COUNSEL FOR CAL-MAINE FOODS, INC. AND CAL-MAINE FARMS, INC. 

 

George W. Owens     gwo@owenslawfirmpc.com 

Randall E. Rose      rer@owenslawfirmpc.com 

The Owens Law Firm, P.C. 

 

James M. Graves     jgraves@bassettlawfirm.com 

Gary V. Weeks      gweeks@bassettlawfirm.com 

Woody Bassett      wbassett@bassettlawfirm.com 

K.C.Dupps Tucker     kctucker@bassettlawfirm.com 

Bassett Law Firm 

COUNSEL FOR GEORGE’S INC. AND GEORGE’S FARMS, INC. 

 

John R. Elrod      jelrod@cwlaw.com 

Vicki Bronson      vbronson@cwlaw.com 

Bruce W. Freeman     bfreeman@cwlaw.com 

P. Joshua Wisley     jwisley@cwlaw.com 

Conner & Winters, LLLP 

COUNSEL FOR SIMMONS FOODS, INC. 

 
A. Scott McDaniel     smcdaniel@mhla-law.com 

Nicole M. Longwell     nlongwell@mhla-law.com 

Philip D. Hixon      phixon@mhla-law.com 

Craig Mirkes      cmirkes@mhla-law.com 

McDaniel, Hixon, Longwell & Acord, PLLC 

 

Sherry P. Bartley     sbartley@mwsgw.com  

Mitchell Williams Selig Gates & Woodyard     

COUNSEL FOR PETERSON FARMS, INC. 
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Michael D. Graves     mgraves@hallestill.com  

Dale Kenyon Williams, Jr.    kwilliams@hallestill.com  

COUNSEL FOR CERTAIN POULTRY GROWERS 

 

 I also hereby certify that I served the attached documents by United States Postal Service, proper 

postage paid, on the following who are not registered participants of the ECF System: 

 

Thomas C. Green 

Sidley Austin Brown & Wood LLP 

1501 K Street NW 

Washington, DC 20005 

COUNSEL FOR TYSON FOODS, 

INC., TYSON POULTRY, INC., 

TYSON CHICKEN, INC.; AND 

COBB-VANTRESS, INC. 
 

 

 

 
      s/ John H. Tucker                                         
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